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BEFORE THE NATIONAL GREEN TRIBUNAL, PRINCIPAL
BENCH,

NEW DELHI
I.A. No. 338 of 2022
IN
O.A. NO. 399 OF 2022
IN THE MATTER OF
Ram Ekbal Rai. @ ... APPLICANT
VERSUS

The State of Bihar &ors. .... RESPONDENTS

AND IN THE MATTER OF

Vijay Sahni Prop
Suman Ply Udyof Unit @ ...... APPLICANT

REPLY ON BEHALF OF BIHAR STATE POLLUTION
CONTROL BOARD & RESPONDENT NO. 3; té I.A. NO. 338

OF 2022.

I, S. Chandrasekhar, aged about 44 years, Son of Mr. S. Subramani,
residing at B-202, Amarkunj Apartment, Vivekanand Marg-Patna-

800013, do hereby solemnly affirm and state as follows: -

1. That I am posted as Member Secretary, Bihar State Pollution

Control Board, Patna and as such I am well aware of the facts
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and circumstances of the present matter. I am competent and

duly authorized to swear the present affidavit.

2. That the instant matter was last heard on 04.01.2023, when
the Hon'ble Tribunal was pleased to issue notice on aforesaid
interim application and directed the answering respondent to

file a response/reply.

3. That it is humbly submitted that the case of the applicant of
I.A. no. 338 of 2022 is, that on 09.12.2022 the unit of the
applicant was bulldozed without serving any notice or giving
some time to close the unit. In the I.A., inter-alia, prayer has
been made to direct the respondent state to compensate for
the loss caused by the action which led to destruction of the

ply unit of the applicant.

4. That the instant I.A. has been filed Under Section 18(2)(b) (e)
& Section 19(2) (4) (a) read with Sections 14, 15, 16 & 17 of
the National Green Tribunal Act, 2010. In this regard it is
humbly submitted that the applicant has misunderstood the
provisions as contained in Section 18(2) (b). Section 18 (2)

provides that Without prejudice to the provisions contained in
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section 16, an application for grant of relief or compensation or
settlement of dispute may be made to the Tribunal by--
(@) the person, who has sustained the injury; or
(b) the owner of the property to which the damage has been
caused; or
c) where death has resulted from the environmental damage,
by all or any of the legal representatives of the deceased; or
(d) any agent duly authorised by such person or owner of such
property or all or any of the legal representatives of the
deceased, as the case may be; or
(e) any person aggrieved, including any representative body or
organization; or
(f) the Central Government or a State Government or a Union
territory Administration or the Central Pollution Control Board
or a State Pollution Control Board or a Pollution Control
Committee or a local authority, or any environmental authority
constituted or established under the Environment (Protection)
Act, 1986 (29 of 1986) or any other law for the time being in
force:

In view of aforesaid provision, it is humbly submitted
that, 'THE DAMAGE TO PROPERTY' as contemplated under

Section 18(2)(b) is damage caused due to environmental
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pollution or adverse impact of an activity or operation or
process under any enactment specified in Schedule I; and not
‘THE DAMAGE TO PROPERTY' which has been caused by the
action of the State Government Officers (if any) in discharge of
their duties in good faith. As such, the damage caused to the
unit of the applicant is not within the purview of the National
Green Tribunal Act, 2010, and as such the prayer for

compensation for damage to the unit of applicant is not

maintainable.

. That it is stated that pursuant to passing of order 08.07.2022,
the joint committee carried a detailed inspection from
10.08.2022 to 16.08.2022 and thoroughly verified the license
and other approval obtained by the units situated in the area
in question and informed the units about their illegal operation
and directed them to close their units respectively. A copy of
the said inspection report was filed before the Hon’ble
Tribunal, the Hon’ble Tribunal vide its order dated 13.10.2022,
inter-alia, directed the State PCB to take further action in
accordance with law. However, since the State PCB has, in
exercise of powers under Section 31A of the Air (Prevention

and Control of Pollution) Act 1981, vide its Memo No. 2945,
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dated 08.09.2022, had already directed the Respondent no. 3
to take action against the illegally operated units, the
Respondent no. 03 initiated taking action against illegal units
under the provision of Bihar Saw Mill (Regulation) Act, 1990,
(hereinafter referred to as the Act of 1990) and has seized the
illegal units in exercise of powers under Section 8 (1) (d) of
the Act of 1990. The action of closing the units began from
06.12.2022 and was finally completed on 28.12.2022. That
from 06.12.2022 regular announcement through ‘PA SYSTEM’
were being made that the illegal units be closed down and
words also spread out particularly during the survey conducted
by the joint committee constituted by the Hon’ble
NGT(Annexure- A) that the units which have not obtained
licensee under the Act of 1990 is being seized, still the
applicant continued to operate the unit and now here before
the Hon’ble Tribunal is taking plea of violation of principles of

Natural Justice.

6. That with respect to para 3 of the I.A. application it is stated
that during inspections carried on from 10.08.2022 to
16.08.2022, the applicant was made aware of illegal operation

of his unit and as such the applicant ought to have closed his
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unit then, however he continued the illegal operation of his
unit. Further, on 06.12.2022 when the officials started closing
the illegal units the applicant came to know that the illegal
units are now being seized by the authorities, however he
continued to operate. Further, it is settled principle of law that
where a person does not have any right, and neither can he
derive any right from any statute or any common law
provision, he cannot ask for a remedy in that case under the
principles of natural justice. Also, Natural justice principles do
not apply in situations where they are expressly or impliedly
prohibited by statute; and operation of saw mill without
obtaining license under the Act of 1990 is prohibited by

Section 5 of the Act of 1990.

7. That with respect to facts stated in paragraph A, B, D, F, and I
it is stated that the applicant has obtained registration under
MSME; and have obtained loan under PM mudra loan is not
relevant for closing the illegally operated units without

obtaining license under the Act of 1990.

8. That with respect to paragraph 'E’ it is stated that the facts
stated therein is admission on part of applicant that he never

got the requisite valid license for operating a saw mill; and on
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30.09.2010 he made an application for obtaining license but
the same has not been granted due to capping on the number
of saw mills which could be permitted in State of Bihar. As
such the applicant had been operating his saw mill illegally
since its very inception without valid license under the Act of
1990.

9. That with respect to paragraph ‘g’ it is submitted that it is
matter of record and needs no comment.

10. That with respect to paragraph ‘h’ it is stated that the
facts stated in the said paragraph is denied and the proper
verification was done before preparing the report. Further, the
applicant has admitted in paragraph ‘E’ that he has not
obtained license under the Act of 1990, so there s
inconsistency in statement made by the applicant, as on one
hand he states that there has been no verification of papers
before preparation of report, on the other hand he states that
he has not obtained license under the Act of 1990, thus his
name is rightly included in the report. Such a statement could
have been only made if there were cases/units whose name
appear in the report but had a valid license. But, no such claim
has come forward rather the applicant has himself not

obtained license under the Act of 1990.
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11. That it is further submitted that the action taken by the
State Government is under the Bihar Saw Mills (Regulation)
Act, 1990, which is a complete code in itself and Section 21 of
the said act provides for protection of action taken in good
faith. It is further stated that the appellant and proprietor of
other units pelted stones on the vehicles of the officers due to
which vehicles got damaged; and tried to create a law and
order situation to prevent the action of seizure of their units
and to defeat the process of law for which an FIR has been
registered on 10/12/2022 in Motipur P.S., Case No- 436/22
and is under investigation. That in view of above stated facts,
laws and peculiar circumstances covering the instant case it is
humbly prayed that the Interim Application No. 338 of 2022
may kindly be dismissed. And the applicant is not entitled to
any of the relief as prayed for because of the reasons stated
above and that damage to property caused in course of an
administrative action is not an Environmental Damage and as
such no compensation is payable under Section 18 (2) (b) of
the NGT Act, 2010.

12. That I have read the contents of the affidavit and have

understood the same.

DEPONENT
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11. That it is further submitted that the action taken by the
State Government is under the Bihar Saw Mills (Regulation)
Act, 1990, which is a com’plete code in itself and Section 21 of
the said act provides for ;protection of action taken in good
faith. It is further stated that thé appellant and proprietor of
other units pelted stones on the vehicles of the officers due to
which vehicles got damaged; and tried to create a law and
order situation to prevent the acfion of seizure of their units
and to defeat the process of law for which an FIR has been
registered on 10/12/2022‘ in Mo‘tipur P.S., Case No- 436/22
and is under investigation. That in view of above stated facts,
laws and peculiar cichmSténcés covering the instant case it is
humbly prayed that the Intefim Application No. 338 of 2022
may kindly be dismissed. And the applicant is not entitled to
any of the relief as prayed for because of the reasons stated
above and that dan%age to broperty caused in course of an
administrative action |s nbt an‘ Environmental Damage and as
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12. That I have read the contents of the affidavit and have

understood the same.

— PONENT J
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